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Razumevanje vladavine prava in dialektična metoda 
Akvinskega na osnovi Finnisa

Abstract:	The	paper	investigates	the	possibility	of	a	conception	of	the	Rule	of	Law,	
based	on	Finnis’	natural	law	theory.	His	claim	that	law	exists	in	degrees,	but	
has	a	focal	meaning,	is	the	starting	point	to	the	research.	A	contradiction	re-
garding	incommensurability	of	values	in	connection	with	the	focal	meaning	of	
law	is	emphasized	and	an	interpretive	turn	to	his	theory	proposed.	It	is	claimed	
that	the	substantive	elements	of	the	Rule	of	Law	can	be	understood	through	
his	concept	of	common	good.	In	order	to	assess	the	congruence	of	individual	
laws	with	the	Rule	of	Law,	supplementation	with	the	dialectical	method	of	
Aquinas is proposed. Such an approach also enables the restatement of modern 
natural	law	on	a	theological	foundation,	which	is,	however,	more	nuanced	than	
its older natural law counterparts.
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Povzetek:	Prispevek	proučuje	možnost	zasnove	vladavine	prava,	osnovane	na	Fin-
nisovi	naravnopravni	teoriji.	Izhodišče	raziskave	predstavlja	njegova	trditev,	da	
pravo	obstaja	v	odtenkih,	vendar	ima	osrednji	pomen.	Izpostavljeno	je	proti-
slovje med neprimerljivostjo vrednot in osrednjim pomenom prava, pri razlagi 
njegove teorije pa predlagamo obrat. Postavljena je trditev, da je vsebinske 
elemente	vladavine	prava	mogoče	razumeti	skozi	njegov	koncept	skupnega	
dobrega.	Za	oceno	skladnosti	posameznih	delov	prava	z	vladavino	prava	je	pre-
dlagana	dopolnitev	z	dialektično	metodo	Akvinskega.	Tak	pristop	dodatno	omo-
goča	postavitev	sodobnega	naravnega	prava	na	teološkem	temelju,	ki	je	bolj	
niansiran kot starejše naravnopravne teorije.

Ključne besede:	naravno	pravo,	Finnis,	Akvinski,	dialektika,	razlagalni	obrat,	vlada-
vina prava
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1. Introduction
John	Finnis	is,	in	adopting	his	concept	of	the	common	good,	arguably	the	most	
prominent intellectual heir of St. Thomas Aquinas in contemporary legal philo-
sophy.	This	article	is	inspired	by	the	Finnis’	idea	of	the	rule	of	law	existing	in	de-
grees.	If	his	conception	of	the	common	good	is	to	be	applied	to	assess	the	con-
gruence	with	the	rule	of	law	of	individual	legislative	solutions,	his	positing	of	seven	
basic	goods	does	not	by	itself	suffice	and	might	even	be	contradictory	to	his	claims	
regarding	intelligibility	and	incommensurability	of	values.	It	will	be	argued	that	
when	trying	to	apply	his	theory	as	a	rule	of	law	test,	scholastic	dialectics	of	Aqui-
nas	can	be	used	as	a	method	of	obtaining	necessary	additional	understanding.	

For	the	above	purpose,	first	the	idea	of	the	rule	of	law	in	general	and	its	poten-
tial	use	as	a	test	of	quality	of	legislation	in	specific	will	be	presented.	Then	Finnis’	
understanding of the rule of law will be discussed, especially in light of the claim of 
incommensurability	of	values	and	the	idea	of	law	or	rule	of	law	existing	in	degrees.	
It	will	be	claimed	that	this	makes	Finnis’	understanding	of	the	rule	of	law	specific	
and	more	precise	than	alternative	theories,	but	at	the	same	time	posits	additional	
practical	problems	in	the	application	of	a	Finnis-based	rule	of	law	test.	Both	sub-
stantive	and	procedural	aspects	of	his	understanding	of	the	rule	of	law	will	be	di-
scussed. Regarding the former, his theory is based on the idea of the common good, 
borrowed	from	Aquinas.	Regarding	the	latter,	he	accepts	a	version	of	Fuller's	eight	
desiderata	as	the	institutional	basis	for	the	inner	morality	of	law.

Next	it	will	be	argued	that	the	assessment	of	the	degree	to	which	different	
aspects of an individual legal order comply with the rule of law, can be performed 
using	the	dialectical	method	of	St.	Thomas	Aquinas.	His	method	may	be	applied	
to	the	weighing	of	substantive	criteria	in	accordance	with	the	understanding	of	
Finnis’s	rule	of	law	as	a	thick	conception.	Finnis’	Aquinas-based	theory	will	there-
fore	be	enhanced,	and	inner	contradictions	lessened	by	adding	the	dialectical	
method of Aquinas to perform weighing of basic goods in order for the legal sy-
stem	to	enable	the	flourishing	of	human	beings.	At	the	same	time,	the	theory	will	
be	presented	as	a	practical	framework	for	assessing	the	congruence	of	modern	
legal systems and their parts with the requirements of natural law, in service of 
promoting	the	common	good.1	An	interesting	consequence	of	such	an	interpre-
tive	turn	to	Finnis’	theory	will	be	noted,	namely	the	possibility	of	putting	natural	
law	theory	back	on	Christian	foundations,	without	losing	the	logical	rigour	and	
subtlety of Finnis’ account.

2. The rule of law and the quality of laws
The	rule	of	law,	although	often	invoked	as	an	idea	in	both	scientific	and	public	
debates,	is	actually	a	highly	contentious	notion.	Not	really	contentious	in	terms	

1 For	a	discussion	of	the	importance	of	Finnis’	conception	of	the	common	good	in	interpersonal	justice,	
see Krašovec 2017, 121. 
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of	it	being	disputed	as	a	concept,	but	contentious	in	terms	of	its	actual	content	
and	what	it	entails.	It	is	best	understood	as	a	notion	with	an	almost	unlimited	se-
mantic	range	(Barrett	2018,	25),	which	can	therefore	be	subject	to	interpretation	
and	even	politicization.	After	all,	even	totalitarian	regimes	based	on	communist,	
fascist or socialist ideologies2 have in one way or another claimed to be in accor-
dance	with	some	(however	ill	conceived)	form	of	rule	of	law.	As	such,	the	notion	
of	the	rule	of	law	should	be	clearly	grounded	in	some	sort	of	deeper,	non-positi-
vist	values.	This	is	not	really	contested	as	even	many	of	the	strictest	of	positivists,	
such	as	Joseph	Raz,	have	posited	their	own	conceptions	of	what	the	legal	system	
ought	to	be	and	contrasted	it	with	descriptions	of	what	the	legal	system	actually	
is (Raz 2009, 212). 

The idea of the rule of law comprises of two main elements, namely the prin-
ciple	that	everyone	is	subject	to	the	law	and	the	notion	of	the	rule	of	law	as	an	
ideal of a legal system (Cormacain 2017, 116). The rule of law as a principle is de-
scribed by Bingham as the duty of the government to act in accordance with the 
law (Bingham 2009, 33). This emphasizes the iure imperii	nature	of	the	relation-
ship	between	the	government	and	the	governed,	while	at	the	same	time	putting	
some	necessary	constraints	on	the	exercise	of	authoritative	powers.	The	rule	of	
law	as	an	ideal	has	many	expressions	and	connotations,	but	it	may	be	claimed	
that it is an abstract regulatory goal. On one hand it represents the object of stri-
ving	in	legislative	and	adjudicative	endeavors,	while	on	the	other	hand	it	can	be	
posited	as	a	framework	through	which	the	assessment	of	the	quality	of	positive	
law	is	made	possible.	For	the	latter	purpose,	in	addition	to	Finnis’,	which	will	be	
the	subject	of	detailed	analysis	in	the	next	chapter,	several	other	theories	may	be	
used	as	tests	of	quality	of	legislation.	For	comparative	understanding,	to	display	
the	heterogeneity	of	approaches	and	to	support	the	assertion	of	rule	of	law	being	
an	undefined	notion,	a	few	selected	tests	will	be	concisely	presented.

Strict	positivist	Raz	originally	adopted	a	formal	approach	to	the	rule	of	law,	
which	does	not	contain	substantive	weighing,	and	posits	the	following	require-
ments:

 – Laws	should	be	open,	prospective	and	clear;
 – Laws	should	be	relatively	stable;
 – The	making	of	laws	should	be	guided	by	open,	stable,	clear	and	general	rules;
 – Independence	of	the	judiciary;
 – Application	of	the	rules	of	natural	justice;
 – Court	power	to	review	implementation	of	other	principles;
 – Courts	should	be	accessible;
 – Discretion	of	crime-preventing	agencies	should	not	pervert	the	law.	(Raz	2009,	

214–18)
Lately	he	has	revised	his	approach	to	a	certain	degree,	by	putting	in	the	center	

of	the	notion	of	rule	of	law	protection	of	individuals	from	arbitrary	use	of	power.	

2 For	more	regarding	pseudo-communities	with	fundamentalist	orientations,	see	Bahovec	2009,	453:	»…
communism,	fascism	and	National	Socialism	–	all	of	them	suppressed	personal	and	social	freedom.«
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He	understands	the	rule	of	law	as	a	moral	doctrine	of	great	importance	(Raz	2018,	
17). 

Natural law theorist Fuller similarly puts forth eight formal criteria, which he 
terms desiderata, and which a legal system should possess in order to deserve to 
be called an actual legal system:

 – Generality,
 – Promulgation,
 – Prospectivity,
 – Clarity,
 – Non-contradiction,
 – Laws	should	not	require	the	impossible;
 – Temporal	constancy;
 – Congruence	between	law	and	official	action.	(Fuller	1969,	39)

Legal realist Sunstein posits, drawing on both Fuller and Raz, that in order for 
compliance	with	the	rule	of	law	to	exist,	what	is	necessary	are:	

 – Clear,	general,	publicly	accessible	rules	laid	down	in	advance;
 – Prospectivity,	no	retroactivity;
 – Conformity	between	law	on	the	books	and	law	in	the	world;
 – Hearing	rights	and	availability	of	review	by	independent	adjudicative	officials;
 – Separation	between	law-making	and	law-implementation;
 – No	rapid	changes	in	the	content	of	law	and	no	contradictions	or	inconsistency	

in the law. (Sunstein 1994, 212–14)
Dworkin	does	not	put	forth	any	entirely	clear	principles	of	what	a	rule	of	law	

might entail, but his idea of law as integrity entails weighing to ensure integrity 
in	legislation	and	in	adjudication	(Dworkin	1986,	217),	while	taking	into	account	
political	fairness,	material	justice	and	procedural	due	process	(Dworkin	1986,	405). 

Above	examples	showcase	that	different	theories	can	be	understood	to	repre-
sent	thicker	or	thinner	conceptions	of	the	rule	of	law	(Craig	1997,	467;	Sampford	
2016,	60).	Thin	conceptions	are	connected	with	the	form	of	the	legal	system	and	
are	less	controversial.	Thicker	conceptions	contain	not	only	the	formal,	but	also	
substantive	ideas	about	what	a	legal	system	or	an	individual	law	should	be	like	to	
sufficiently	match	the	ideal	posited	by	the	notion	of	the	rule	of	law.	While	appro-
aches	such	as	Raz’s	original	position	and	Fuller’s	desiderata represent thin con-
ceptions,	Dworkin’s	potential	inclusion	of	substantive	criteria	puts	his	theory	firmly	
in	the	realm	of	thicker	conceptions	of	the	rule	of	law.
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3. Rule of law in Finnis’ natural law theory
Finnis’	conception	of	the	rule	of	law,	his	inconsistent	terminology	notwithstanding,	
can	also	be	understood	to	be	a	thick	one.	It	can	be	claimed	to	have	two	aspects,	
the	formal	and	the	substantive	(Forte	1990,	97).	In	Natural	Law	and	Natural	Rights,	
he	at	first	defines	the	rule	of	law	as:

»The	name	commonly	given	to	the	state	of	affairs	in	which	a	legal	system	is	
legally	in	good	shape	is	»the	Rule	of	Law«	(capitalized	simply	to	avoid	confusion	
with	a	particular	norm	within	a	legal	system).«	(Finnis	2011,	270)

This formal aspect is inspired by Fuller’s eight desiderata and entails the fol-
lowing requirements:

 – Prospectivity;
 – Capability	of	compliance;
 – Promulgation;
 – Clarity;
 – Coherence	in	light	of	the	legal	system	as	a	whole;
 – Relative	stability	through	time;
 – Private	legislation	should	be	guided	by	promulgated,	clear,	stable,	general	ru-
les;

 – Accountability	of	authorities	and	consistent	administration	of	the	law.	(Finnis	
2011, 270–71)

In	this,	formal	regard,	Finnis’	requirements	do	not	seem	to	differ	much	from	other	
formal	accounts	of	the	expected	content	of	the	rule	of	law,	which	were	discussed	
above.	More	interesting	is	the	approach	Finnis’	theory	takes	in	connection	with	
substantive	requirements.	He	posits	the	idea	of	a	focal	meaning	of	the	legal	system,	
an ideal, which displays the highest level of compliance with the rule of law:

»If	there	is	a	viewpoint	in	which	the	institution	of	the	Rule	of	Law	and	com-
pliance with rules and principles of law according to their tenor, are regarded 
as	a	least	presumptive	requirements	of	practical	reasonableness	itself,	such	a	
viewpoint is the viewpoint which should be used as the standard of reference 
by	the	theorist	describing	the	features	of	legal	order.« (Finnis 2011, 15)

What	has	to	be	noted	however,	is	that	he	is	to	some	degree	inconsistent	in	his	
use	of	the	term	»rule	of	law«.	While	in	Natural	Law	and	Natural	Rights	he	at	first	
uses	the	term	to	describe	merely	the	formal	aspects,	for	example:

»…the	Rule	of	Law	does	not	guarantee	every	aspect	of	the	common	good,	and	
sometimes	it	does	not	secure	even	the	substance	of	the	common	good.« (Finnis 
2011, 274)

he	in	the	further	development	of	his	argument	states	that	substantive	princi-
ples have to be followed by a reasonable legislator as well, seemingly referring to 
the	desiderata	of	the	rule	of	law	in	formal	terms,	while	at	the	same	time	admitting	
the	need	for	substantive	criteria,	all	the	while	excluding	them	in	linguistic	terms:
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»The	reasonable	legislator’s	principles	include	the	desiderata	of	the	Rule	
of	Law.	…	But	they	also	include	a	multitude	of	other	substantive	principles	
related, some very closely, others more remotely, some invariably and 
others	contingently,	to	the	basic	principles	and	methodological	require-
ments	of	practical	reason,«	(Finnis	2011,	286)

until	finally	emphasizing	the	need	to	include	the	substantive	criteria	in	the	de-
liberations	regarding	the	rule	of	law:

»…the	derivation	of	law	from	the	basic	principles	of	practical	reasoning	has	
indeed	the	two	principal	modes	identified	and	named	by	Aquinas;	but	the-
se	are	not	two	streams	flowing	in	separate	channels.	The	central	principle	
of	the	law	of	murder,	of	theft,	of	marriage,	of	contract	.	.	.	may	be	a	straigh-
tforward	application	of	universally	valid	requirements	of	reasonableness,	
but	the	effort	to	integrate	these	subject-matters	into	the	Rule	of	Law	will	
require	of	judge	and	legislator	countless	elaborations	which	in	most	instan-
ces	partake	of	the	second	mode	of	derivation.« (Finnis 2011, 289)

Thus, although in many places in the Natural Law and Natural Rights Finnis uses 
the term Rule of Law to describe merely the formal aspects, his account of what 
a	flourishing	legal	system	and	the	rule	of	law	require,	is	broader	and	includes	the	
substantive	principles	as	well.	It	is	to	these	substantive	requirements	that	the	at-
tention	is	now	turned.

4. Substantive criteria and the common good
In	the	center	of	the	understanding	of	what	Finnis	is	proposing	regarding	the	sub-
stantive	criteria,	is	his	assertion	that	social	arrangements	can	be	more	or	less	legal	
and	that	legal	systems	and	the	rule	of	law	exist	as	a	matter	of	degree	(Finnis	2011,	
279).	This	has	to	be	understood	in	connection	to	the	focal	meaning	of	the	legal	
system,	law	and	rule	of	law.	The	latter	three	concepts	are	in	this	sense	equated	
to some degree and it is understood that the ideal legal system is what is truly 
legal	in	its	nature;	most	compliant	with	the	rule	of	law.	Any	derivation	from	this	
ideal	ensues	in	something	that,	although	still	law	to	a	certain	degree,	is	less	law	
than law in the focal meaning of the word. This also applies to the individual le-
gislative	solutions.	The	less	they	comply	with	the	rule	of	law	in	terms	of	formal	
desiderata	and	substantive	content,	the	less	legal	they	are.	

Finnis’	understanding	of	substantive	requirements	is	based	on	the	Thomist	idea	
of	the	common	good,	connected	with	the	idea	of	the	flourishing	human	being	and	
is	not	that	different	from	what	for	example	Letnar	Černič	has	proposed	regarding	
the	human	dignity	and	the	rule	of	law	(Letnar	Černič	2018;	147–57).	Under	the	no-
tion	of	the	common	good,	Finnis	understands	those	human	values,	which	are:

 – Good	for	any	and	every	person;
 – Can	be	participated	in	by	an	inexhaustible	number	of	persons	in	an	inexhau-
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stible	variety	of	ways	or	on	an	inexhaustible	variety	of	occasions;
 – A	set	of	conditions	which	enables	the	members	of	community	to	attain	for	
themselves	reasonable	objectives	or	to	realize	reasonably	for	themselves	the	
value(s), for the sake of which they have reason to collaborate with each other 
(positively	and/or	negatively)	in	a	community.	(Finnis	2011,	155)

He	identifies	seven	such	values,	namely	life,	knowledge,	play,	aesthetic	experi-
ence,	friendship,	religion	and	freedom	in	practical	reasonableness.	This	of	course	
leaves	us	with	a	dilemma.	How	are	these	to	be	applied	in	judging	the	actual	exist-
ing legal systems in comparison to the focal meaning of the legal system, in as-
sessing	its	»legalness«,	its	compliance	with	the	rule	of	law	in	both	formal	and	
substantive	meaning?

Finnis	himself	gives	only	a	few	hints.	Regarding	the	questions	of	incommensu-
rability and intelligibility of values, he states that:

»…in	free	choice,	one	has	reasons	for	each	of	the	alternative	options,	but	the-
se	reasons	are	not	causally	determinative.	…	No	factor	but	the	choosing	itself	
settles	which	alternative	is	chosen.« (Finnis 1997, 220)

And	even	more	clearly,	in	his	criticism	of	Dworkin’s	interpretive	turn:

»…	in	the	absence	of	any	metric	which	could	commensurate	the	different	
criteria	(the	dimensions	of	fit	and	inherent	moral	merit),	the	instruction	
to	»balance«	(or,	earlier,	to	»weigh«)	can	legitimately	mean	no	more	than	
bear	in	mind,	conscientiously,	all	the	relevant	factors,	and	choose.« (Finn-
is 1987, 374)

His	position	proves	to	be	contradictory.	On	one	hand,	he	claims	that	the	legal	
system can be posited in a focal meaning. On the other hand, he denies the possi-
bility of ever gaining the knowledge of such a system by claiming that the values 
that are needed as criteria for measuring congruence with it are incommensurable. 

Thus if we want to use his theory as a basis for developing a more pronounced 
substantive	rule	of	law	test	or	even	if	we	simply	want	to	gain	understanding	of	what	
the	focal	meaning	of	law	might	be	with	an	actual	piece	of	legislation	in	mind,	it	can	
be	seen	that	Finnis’	theory	needs	to	take	an	interpretive	turn.	Since	Finnis’	theory	
is	heavily	influenced	by	the	writings	of	St.	Thomas	Aquinas,	his	dialectical	method	
seems	a	natural	counterpart.	Therefore,	below,	an	Aquinas-based	method	of	we-
ighing	will	be	proposed,	which	however,	due	to	the	primacy	of	antithesis,	will	still	
entail	an	idea	of	choosing,	which	is	at	least	partially	compatible	with	Finnis’	original	
assertions.	

5. Interpretive turn and the dialectical method of 
Aquinas

As	has	been	shown,	for	a	focal	meaning	of	law	to	exist	and	be	available	to	become	
known,	there	has	to	be	a	possibility	of	Finnis’	proposed	substantive	values	to	be	
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understood	as	commensurable.	When	applying	the	substantive	rule	of	law	test,	
based	of	his	theory,	the	substantive	and	formal	congruence	with	the	rule	of	law	
becomes	known	through	interpretation.3	Such	an	interpretation	that	is	in	its	core	
the search for focal meaning of law and its comparison with the legal system or 
legislation	in	front	of	us	has	to	aim	at	the	truth.	If	it	did	not,	the	idea	of	a	focal	
meaning of law would be impossible or at least nonsensical, since claiming that 
law	has	a	focal	meaning	and	at	the	same	time	saying	that	this	is	not	the	true	me-
aning	of	law,	is	a	contradictory	statement.	This	is	where	Aquinas’	dialectical	me-
thod comes to the rescue. According to Aquinas, truth claims are metaphysically 
grounded, meaning that if something is true, it is true in virtue of something (Lis-
ska	2013,	143).	When	comparing	a	law	at	hand	with	the	focal	meaning	of	the	Law,	
a	value	synthesis	is	necessary	(Pavčnik	2008,	557).	Such	a	value	synthesis	must	be	
arrived	at	in	a	dialectical	process,	by	forming	opinions	through	the	use	of	argu-
mentation	(Wöhler	2006,	33).	Aquinas	proposes	one	such	model.

His	dialectical	approach	in	Summa Theologica	(Aquinas	1920)	is	to	first	pose	a	
question.	Then	he	proposes	reasoned	objections	(antitheses)	to	the	original	po-
sition.	This	original	position,	which	seems	prima facie most reasonable to him, 
remains	at	this	point	unstated.	Next	the	original	position	(thesis)	is	stated	and	
defended.	In	the	final	stage	all	the	arguments	in	favor	of	the	antithesis	are	refuted	
with	strong	objections,	supporting	the	thesis.	To	summarize:
1. Question;

2. Unstated	original	position;

3. Antithesis;

4. Thesis;

5. Refutation	of	the	antithesis.

The	usefulness	of	Aquinas’	method	as	a	tool	for	reasoned	argumentation,	for	
interpretation	and	for	acquiring	knowledge	of	the	truth,	transcends	merely	his	
writings	in	Summa Theologica. Applied as a part of the rule of law test to the se-
arch for the focal meaning of law and its comparison with actual, in terms of po-
sitivists,	»positive«	law,	it	consists	of	the	weighing	of	substantive	criteria.	Altho-
ugh	there	might	be	different	approaches	to	interpretation,	Aquinas’	account	offers	
a structured method, plausibly describes the actual thought process in which the 
interpreter	might	engage	and	at	the	same	time	enables	the	performance	of	the	
act of choosing that Finnis describes.

The	process	of	applying	a	Finnis-based	test	for	rule	of	law	will	thus	roughly	
consist of the following steps:
1. Identification	of	the	legal	system	or	the	part	of	a	legal	system	for	comparison	

with	the	focal	meaning	of	law;

3 This	is	similar	to	Dworkin’s	approach	in	Law’s	Empire	(Dworkin	1986,	45–86);	see	also	Plankett	and	
Sandell 2013, 242–281. 
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2. Analysis of congruence with formal desiderata;

3. Substantive	weighing	in	light	of	the	common	good	according	to	Aquinas’s	dia-
lectical	method;

4. Conclusion.

This	dialectical	approach	is	to	a	certain	degree	similar	to	what	Dworkin	propo-
ses	in	Law’s	Empire	(Dworkin	1986,	45–86;	Plankett	and	Sandell	2013,	242–281),	
as	it	might	be	applied	to	what	Dworkin	calls	integrity	in	legislation	(Dworkin	1986,	
167).	It	namely	entails	interpretive	weighing	in	order	to	arrive	at	the	best	possible	
position,	for	example	to	ascertain	congruence	of	legislation	with	the	rule	of	law.	
There	are	two	main	differences	however.	While	Dworkin	aims	for	a	somewhat	
obscure	combination	of	integrity	(primarily),	fairness,	justice	and	due	process	
(Dworkin	1986,	164–167),	a	Finnis-based	Thomist	approach	aims	at	the	focal	me-
aning of law as common good (Finnis 2011, 23). The problem with the vagueness 
of	Dworkin’s	approach	is	illuminated	by	Guest.	He	claims	that	there	is	no	sufficient	
reason, why integrity should be given precedence over other criteria proposed by 
Dworkin.	While	accepting	Dworkin’s	general	framework	of	four	values,	he	states	
that	justice	is	more	important	than	integrity	(Guest	2005,	441–468).	A	Finnis-ba-
sed	interpretive	approach	is	not	prone	to	this	line	of	criticism,	since	it	allows	for	
a	flexible	weighing	of	different	values,	while	retaining	the	notion	of	the	common	
good	as	the	overarching	denominator.	Furthermore,	in	contradiction	to	Dworkin’s	
more	or	less	arbitrary	mental	process	of	interpretation	(Dworkin	1986,	240–250),	
the	dialectical	method	of	Aquinas	offers	a	more	structured	approach	that	is	argu-
ably easier to apply and replicate.

A	further	interesting	possibility	opened	up	by	the	above	approach	and	by	the	
interpretive	turn	to	Finnis’	theory	is	that	it	enables	the	restatement	of	his	theory	
of	natural	law	by	setting	its	foundations	in	the	Christian	faith.	The	common	good	
and its values may namely be weighed in search of the focal meaning of law with 
the	Christian	understanding	of	life,	knowledge,	play,	aesthetic	experience,	frien-
dship, religion and freedom in mind. For the focal meaning of the law to even 
exist,	it	necessarily	has	to	be	the	true	meaning	of	the	law.	»Human	mind	by	its	
nature	longs	for	truth	and	does	not	rest	until	it	has	reached	it.«	(Petkovšek	2007,	
205)	Such	an	aim	in	interpretation	is	deeply	Catholic	in	its	nature,	since	the	noti-
on	of	truth	is	the	starting	point	and	the	base	of	Catholic	theology	(Petkovšek	2018,	
236).	Interpretation	as	a	way	to	seek	the	truth	also	seems	to	be	congruent	with	
Christianity,	since	to	accept	a	Christian	way	of	life	does	not	mean	that	we	possess	
the	truth,	but	that	we	are	on	our	way	to	finding	out	what	the	truth	might	be	(Pet-
kovšek	2018,	257;	Strahovnik	2015,	253–263).	Such	an	approach	thus	enables	the	
restatement	of	modern	natural	law	on	a	theological	foundation,	which	is	however	
much more nuanced and logically rigorous than its medieval natural law counter-
parts. 



56 Bogoslovni vestnik 79 (2019) • 1

6. Conclusion
In	attempting	to	apply	Finnis’	understanding	in	both	its	formal	and	substantive	
dimensions as a rule of law test and remaining philosophically consistent, it is ne-
cessary	to	perform	an	interpretive	turn	to	his	original	theory.	The	dialectical	me-
thod of St. Thomas Aquinas from his Summa Theologica	is	indeed	a	potentially	
important tool for the necessary weighing of values to be performed in the light 
of the common good.

The	ensuing	Finnis-based	rule	of	law	test	might	be	applied	to	a	wide	range	of	
legal	systems	and	their	parts,	individual	laws	and	acts	of	officials.	It	is	practical	to	
the	degree	that	it	allows	for	a	structured	approach	to	comparing	the	existing	legal	
system	with	the	focal	meaning	of	law.	At	the	same	time,	it	is	also	firmly	based	on	
the	foundation	of	the	modern	natural	law	theory.	

Additionally	and	most	interestingly,	an	important	flaw	in	Finnis’	conception	has	
been	exposed.	It	stems	from	the	contradiction	between	his	claims	of	incommen-
surability of values and the necessity to gain understanding of the focal meaning 
of	the	legal	system	through	the	same,	supposedly	incommensurable	values.	Whi-
le	the	above	flaw	may	be	easily	rectified	by	allowing	for	his	theory	to	take	an	in-
terpretive	turn,	this	does	have	further	implications.	Since	it	seems	that	the	search	
for truth is inherent in the honest search for the focal meaning of law, it might be 
that Finnis’ theory can be restated in this way to put modern natural law back on 
a	theological	foundation.	

References
Aquinas, Thomas. 1920. The Summa Theologica of 

St. Thomas Aquinas: Second and Revised Editi-
on.	London:	Burns	Oates	and	Washbourne.	

Bahovec, Igor.	2009.	Identity	of	Ecclesiastical	Lay	
Movements: Spirituality, Community and 
Communitarian	Civic	Involvement.	Bogoslovni 
vestnik	69,	4:	447‒460.

Barrett, Gavin.	2018.	Reflections	on	what	the	rule	
of	law	means.	In:	Armin	Hatje	and	Luboš	Tichy,	
eds. Liability of Member States for the Violati-
on of Fundamental Values of the European 
Union.	23‒38.	Baden-Baden:	Nomos	Verlag.

Bingham, Tom. 2009. The Case of Liversidge v. 
Anderson: The Rule of Law Amid the Clash of 
Arms. The International Lawyer	43,	1:33‒38.

Cormacain, Ronan.	2017.	Legislation,	legislative	
drafting	and	the	rule	of	law.	The Theory and 
Practice of Legislation 5,	2:115‒135.	https://
doi.org/10.1080/20508840.2017.1394045

Craig, Paul.	1997.	Formal	and	Substantive	Concep-
tions	of	the	Rule	of	Law.	Public Law:	467‒487.

Dworkin, Ronald. 1986. Law’s Empire. Cambridge: 
Harvard	University	Press.

Finnis, John. 1987. On Reason and Authority in 
Law’s	Empire.	Law and Philosophy 6:	357‒380.	
https://doi.org/10.1007/bf00142932

‒ ‒ ‒.	1997.	Commensuration	and	Public	Reason.	
In:	Chang,	Ruth,	ed.	Incommensurability, In-
comparability and Practical Reason, Chapter 
12.	Cambridge:	Harvard	University	Press.	

‒ ‒ ‒. 2011. Natural Law and Natural Rights. Se-
cond	edition.	Oxford:	Oxford	University	Press.

Forte, David. 1990. The Rule of Law and the Rule 
of Laws. Cleveland State Law Review 
38:97‒122.

Fuller, Lon. 1969. The morality of law.	New	Haven:	
Yale	University	Press.

Guest, Stephen.	2005.	Integrity,	Equality	and	
Justice.	Revue Internationale de Philosophie, 
no. 233:441–468.

Krašovec, Jože. 2017. Kazen od naravnega zakona 
pravičnosti	do	osebnega	odpuščanja.	Bogo-
slovni vestnik	77,	1:117‒129.

Letnar Černič, Jernej. 2018.	Človekovo	dostojan-
stvo kot temelj vladavine prava v slovenski 
družbi.	Bogoslovni vestnik	78,	1:147‒157.



5757Luka Martin Tomažič - A Finnis-based Understanding of the Rule of Law...

Lisska, Anthony.	2013.	Human	Rights	Theory	
Rooted	in	the	Writings	of	Thomas	Aquinas.	
Diametros	38:134‒152.

Pavčnik, Marijan.	2008.	Das	»Hin-	und	Herwan-
dern	des	Blickes«:	zur	Natur	der	Gesetze-
sanwendung. Rechtstheorie	39,	4:557‒572.	
https://doi.org/10.3790/rth.39.4.557

Petkovšek, Robert.	2007.	Noetika	Frana	Kovačiča.	
Bogoslovni vestnik 67:193–206.

‒ ‒ ‒ . 2018. Veselje resnice in svetopisemski 
monoteizem. Edinost in dialog 73, 
1‒2:235‒258.

Plankett, David, and Timothy Sundell. 2013. 
Dworkin’s	interpretivism	and	the	pragmatics	of	
legal disputes. Legal Theory	19:242‒281.	
https://doi.org/10.1017/S1352325213000165

Raz, Joseph. 1997. The rule of law and its virtue. 
The Law Quarterly Review	93,	2:198‒202.	As	
republished in Joseph Raz. The authority of 
law: essays on law and morality.	Oxford:	Ox-
ford	University	Press,	2009.	

‒ ‒ ‒. 2018. The Law’s Own Virtue. Columbia 
Public	Law	Research	Paper	No.	14‒609.	Http://
dx.doi.org/10.2139/ssrn.3262030	(accessed	17.	
01. 2019).

Sampford, Charles. 2018. The Rule of Law Begins 
at	Home.	In:	Jeremy	Farall	and	Hillary	Charle-
sworth, eds. Strengthening the rule of Law 
through the UN Security Council, Chapter 5. 
New York: Routledge.

Strahovnik, Vojko. 2015. Resnica, zgodovina, 
integriteta in sprava. Bogoslovni vestnik 75, 
2:253‒	263.

Sunstein, Cass.	1994.	Political	Conflict	and	Legal	
Agreement.	Harvard	University	Tanner	Lectu-
res.	Https://tannerlectures.utah.edu/_
documents/a-to-z/s/Sunstein96.pdf	(accessed	
17. 01. 2019).

Wöhler, Hans-Ulrich. 2006. Dialektik in der mitte-
lalterlichen Philosophie.	Berlin:	Akademie-Ver-
lag.	https://doi.org/10.1524/9783050047072


